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DETAILED ACTION 

This office action is in response to an Appeal brief being filed on Jan 8, 2008. This office action 
would reopen prosecution on this case since new references are discovered which read on the 
claims during an updated search on this case. 

Claim Objections 

1 . The numbering of claims is not in accordance with 37 CFR 1 . 126 which requires the 
original numbering of the claims to be preserved throughout the prosecution. When claims are 
canceled, the remaining claims must not be renumbered. When new claims are presented, they 
must be numbered consecutively beginning with the number next following the highest 
numbered claims previously presented (whether entered or not). 

2. Claim 1 1 must be indicated as Canceled since it is not included in the listing of claims for 
consideration. 

Misnumbered claims 12-19 been renumbered 11-18. 

Claim Rejections - 35 USC §102 
1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the United 
States before the invention thereof by the applicant for patent, or on an international application by another who 
has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this title before the invention 
thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act of 1999 
(AIPA) and the Intellectual Property and High Technology Technical Amendments Act of 2002 
do not apply when the reference is a U.S. patent resulting directly or indirectly from an 
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international application filed before November 29, 2000. Therefore, the prior art date of the 
reference is determined under 35 U.S. C. 102(e) prior to the amendment by the AIPA (pre-AIPA 
35 U.S.C. 102(e)). 

2. Claims 1 & 2 are rejected under 35 U.S.C. 102(e) as being anticipated by Noonan et al, 
(U.S. Patent number 7069401). 

3. As per claim 1, Noonan discloses a system and method that enable integrated scheduling 
and management of frozen images for the purpose of backup and recovery. He also discloses 
accessing checkpoint data on the plurality of backup servers (col. 4, lines 54-59). He also 
discloses distributing the checkpoint data and storing the distributed checkpoint data on the 
plurality of servers (col. 5, lines 30-33, lines 54-57, lines 64-67, col. 6, lines 51-55). 

4. As per claim 2, Noonan discloses creating a redundancy group of checkpoint data and 
storing the redundancy group of checkpoint data upon the plurality of backup servers (col. 6, 
lines 51-58). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

6. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
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evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S. C. 103(c) 
and potential 35 U.S. C. 102(e), (f) or (g) prior art under 35 U.S. C. 103(a). 

7. Claims 3-5, 7, 9, 10, 12-14, 16-18 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Noonan et al, (U.S. Patent number 7069401) as applied to claims 1-2 above, 
and further in view of Williams et. al., (U.S. Patent number 6513050). 

8. As per claim 3, Noonan does not explicitly disclose subsegmenting the checkpoint data 
and forming groups of subsegments. Williams discloses dividing the base file into a series of 
segments, generating for each segment a segment description. It would have been obvious to a 
person of ordinary skill in the art at the time the invention was made to include the invention of 
Williams into the invention of Noonan. This is because such an inclusion provides desirable 
advantages including enabling the efficiency checkpoint data and its application to networks that 
can reduce networking cost as taught by Williams (col. 5, lines 31-34, lines 40-44). 

9. As per claim 4, Williams discloses striping the subsegments across a plurality of backup 
servers (col. 5, lines 23-27). 

10. As per claim 5, Noonan discloses creating parity data for each group (col. 5, lines 64-67). 

11. As per claim 7, Noonan discloses mirroring the checkpoint data onto the plurality of 
backup servers (col. 5, lines 29-33, col. 6, lines 6-12). 

12. As per claims 9 & 10, Noonan discloses a system for scheduling and management of 
frozen images for the purpose of backup and recovery. He discloses a production server for 
generating checkpoint data (col. 4, lines 54-59). He also discloses means for forming distributed 
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checkpoint data and storing the distributed checkpoint data on the plurality of servers (col. 5, 
lines 30-33, lines 54-57, lines 64-67, col. 6, lines 51-55). Noonan does not explicitly disclose the 
plurality of backup servers storing at least one subsegment of the distributed checkpoint data. 
Williams discloses dividing the base file into a series of segments, generating for each segment a 
segment description. It would have been obvious to a person of ordinary skill in the art to include 
the invention of Williams into the invention of Noonan. This is because such an inclusion 
provides desirables advantages including enabling the efficiency checkpoint data and its 
application to networks that can reduce networking cost as taught by Williams (col. 5, lines 31- 
34, lines 40-44). 

13. As per claim 11, Noonan disclose that the forming means is located within a computer 
that is separate from the production server or the plurality of backup servers (col. 5, lines 30-33, 
lines 54-57, lines 64-67, col. 6, lines 51-55). 

14. As per claim 12, Noonan discloses means for striping the subsegments onto a plurality of 
backup servers (col. 5, lines 23-27). 

15. As per claim 13, Noonan discloses an apparatus for generating fault tolerant checkpoint 
data comprising a first server that accesses checkpoint data (col. 4, lines 54-59). Noonan does not 
explicitly disclose segmenting the checkpoint data and supplying the segments of the checkpoint 
data to a plurality of backup servers. Williams discloses dividing the base file into a series of 
segments, generating for each segment a segment description. It would have been obvious to a 
person of ordinary skill in the art to include the invention of Williams into the invention of 
Noonan. This is because such an inclusion provides desirables advantages including enabling the 
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efficiency checkpoint data and its application to networks that can reduce networking cost as 
taught by Williams (col. 5, lines 31-34, lines 40-44). 

16. As per claim 14, Noonan discloses the server producing parity data for the segments of 
checkpoint data and supplies the parity data to the plurality of second servers (col. 5, lines 64- 
67). 

17. As per claim 16, Noonan discloses a method of generating fault tolerant checkpoint data 
comprising accessing checkpoint data that is produced by a first server (col. 4, lines 54-59). 
Noonan does not explicitly disclose segmenting the checkpoint data and supplying the segments 
of the checkpoint data to a plurality of second servers. Williams discloses dividing the base file 
into a series of segments, generating for each segment a segment description. It would have been 
obvious to a person of ordinary skill in the art to include the invention of Williams into the 
invention of Noonan. This is because such an inclusion provides desirable advantages including 
enabling the efficiency checkpoint data and its application to networks that can reduce 
networking cost as taught by Williams (col. 5, lines 31-34, lines 40-44). 

18. As per claim 17, Noonan discloses the server producing parity data for the segments of 
checkpoint data and supplies the parity data to the plurality of second servers (col. 5, lines 64- 
67). 

19. As per claim 18, Noonan discloses supplying the segments of checkpoint data to the 
plurality of second servers in a striped manner (col. 5, lines 23-27). 
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Allowable Subject Matter 

20. Claims 6, 8, 15 are objected to as being dependent upon a rejected base claim, but would 
be allowable if rewritten in independent form including all of the limitations of the base claim 
and any intervening claims. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nadeem Iqbal whose telephone number is (571)-272-3659. The 
examiner can normally be reached on M-F (8:00-5:30) First Friday Off 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Scott Baderman can be reached on (571)-272-3644. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nadeem Iqbal/ Nadeem Iqbal 

Primary Examiner, Art Unit 2114 Primary Examiner 

Art Unit 21 14 
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